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AHHOTAlIUsI: B CTaTb€ aHAJIM3UPYIOTCS HCTOYHUKUM IIPABOBOIO PETYIUPOBAHUS
HECOCTOSITENIbHOCTH (0aHKPOTCTBA) HMHIUBUAYyalIbHOrO mpeanpuHumarens. Cpenud mpouenyp
0aHKpPOTCTBA,  NPUMEHSEMBIX K  MHIMBUIYaJbHOMY  NpEANpPUHUMATENO,  yKa3zaHa
pecTpykTypu3alus Joira. B kadecTBe OCHOBaHUSA  NpPHU3HAHHS  [pEANpPUHUMATENs
HECOCTOSITENIbHBIM PAaCCMAaTPUBAETCSI €0 HETUIATEKECTIOCOOHOCTh, (PaKT KOTOPOH JAOIDKEH OBITh
JIOKa3aH 3asBUTEJIEM IPU €r0 OOpalICHUH B CY/I.
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INDIVIDUAL ENTREPRENEUR IN RUSSIAN LEGISLATION
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Abstract: the article analyzes the sources of legal regulation of insolvency (bankruptcy)
of an individual entrepreneur. Among the bankruptcy procedures applied to an individual
entrepreneur, debt restructuring is indicated. As a basis for recognizing an entrepreneur as
insolvent, his insolvency is considered, the fact of which must be proved by the applicant when
he goes to court.
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Pedopma 3akoHomaTenbcTBa O OAHKPOTCTBE CYIIECTBEHHO H3MEHUIIA
MEXaHU3M TPABOBOTO  PETYJMPOBaHUS  OAHKPOTCTBA  WHIUBHUIYyaJTbHBIX
npeanpuHuMareneii. E€ pe3ynpTaTom cTano BBEACHHE CHEIUAIBHBIX MPOLETYp U

0COOBIX MOJIOKEHUN 0 OAHKPOTCTBE (PUZNYECKUX JIMILI, KOTOPbIE CTATN MPUMEHSITCS
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HE TOJIBKO JUIsl TPAaXKJaH, HO U IS UHAUBUYJIbHBIX IPEAINPUHUMATENCH.

BBugy Toro, uto OGaHKpPOTCTBO (U3MYECKUX ULl sl Poccuu sBisieTcs
HOBOM BETBBIO B IIPABOBOM PETYJUPOBAHUU J€1 O HECOCTOSITEIbHOCTH
(baHKpOTCTBE), OOMNBIION WHTEPEC, B CBSI3W C OTUM, BBI3BIBACT OIBIT
peryIupOBaHUs TAKUXOTHOIICHU MHOCTPAHHBIX T'OCYJapCTB.

B cBs3u ¢ npouzonieIuMu U3MEHEHUSIMU B HOPMAaTUBHO-TIPABOBBIX aKTaxX
POCCHIICKOTO 3aKOHOJATEIhCTBA, OTHOCAMIMXCS K cdepe OaHKpPOTCTBa, IS
WHJIMBUIYAJIBHOTO MPEANPUHUMATENST U3MEHUWIICS TOPSAI0K MPUMEHAEMBIX K HEMY
npoueayp 0aHKpOTCTBA.

Tak, C MOSBICHMEM B POCCUHUCKOM 3aKOHOJATEIBCTBE BO3MOKHOCTHU
OaHkpoTcTBa 11 (UBMYUECKUX JUI[ Y WHAUBUIYAIBHOTO MPEANPUHUMATENS
MOSIBWJIACh OO0s3aTelabHAs [JIi MCIOJHEHUs TpoleAypa IO pealu3aldd €ro
UMYIIIECTBa, KOTOpasi MPUMEHSIETCS] NMpU OAHKPOTCTBE BCeX (MU3MYECKUX JHUIl. A
TaKXe€ CTOUT OTMETHTh, YTO JO NPHUHATHS BBINICYKAa3aHHBIX W3MEHEHUN
WHJUBUAYAJIbHBIA MOpeANpUHUMATENb MpHU3HABAICS OaHKPOTOM Ha CTaJuu
KOHKYPCHOTO MPOU3BO/JICTBA, KaK U JIF0O0OE APyroe I0pUANIECKOe JTUIIO.

EnuHcTBEeHHBIN BO3MOXHBIM Ccroco0 i rpaxkaaH IO BOCCTAHOBJICHUIO
CBOETO IJIATEKECMOCOOHOTO CTaTyca, 3aKOHOJAATeNlb MPEayCMOTpPENl B BHJIE
PECTPYKTYypH3alMK J0Jira. B CcBs3M ¢ 4eM y cyJa HET MPaBOBBIX OCHOBAHUU st
NpU3HAaHUA  JOJDKHMKAa  OaHkporoM  0e3  MpOBEAEHHOW  IPOLELypbI
pecTpyKTypu3anuu. Bmecte ¢ TeM, CyI ocTaBiseT 3a co0oil MpaBO MNpPHU3HATH
JIOJDKHUKA OaHKPOTOM O€3 MPOBEJEHHUS YIOMSHYTOW paHee MpOoleaypbl JUIIL B
TOM cjy4yae, €Cld HU OJIHOW W3 CTOpPOH Jejia O OaHKPOTCTBE HE MPEICTaBIICH
(brHAaHCOBOMY YMPABISIONIEMY TUJIaH PECTPYKTYpPHU3AIMH, MO0 €Clii TaKoH IUIaH
OyJIeT OTKJIOHEH CYAOM.

B poccuiickoM 3aKOHOJATENbCTBE IMOJ PECTPYKTYpU3ALUEH MNOHUMAETCA
W3MEHEHHUE YCJIOBUI BO3BpaTa CyMMBI JI0JITa Ha 00JIee BBITOJHBIC JJIsl JOJHKHHUKA.
OnHako Ha MPAKTUKE ATO MPOUCXOAUT JAleKOo HE TaK, KPEAUTOPHl 3a4acTylo
npeHeOperaroT mpaBaMu JIOJDKHUKA W COCTABIISIIOT JIOTOBOPA O PECTPYKTYpU3AITUU

TaKuM 00pa3oM, UYTO BBITOJy OT 3TOTO JOTOBOpa MOJIy4alOT CaMH KPEAUTOPHI, a



JOJDKHUKY BBHUJAY CJIOXHUBIIMXCS OOCTOSITENIBCTB OCTAE€TCA TOJIBKO COTJIACHTHCS
BBIJIBUHYTHIMH YCJIOBHSIMHU.

[To 3aBepiieHHMM BCEX 3TAlOB TMPOIECAYP PECTPYKTYPHU3AIUU KPEIUTOPHI
MIPOBOJAT OO0Iee COOpaHHe, KOTOPOE BIOCICACTBUUA (HUKCUPYETCS MPOTOKOIOM
obmiero cobpanus kpeautopoB. [IpoTokosr coOpaHust KPeIUTOPOB COCTABIIACTCS B
TpPEeX SK3eMIULIpax, MEPBBIA M3 KOTOPHIX HAMPABISACTCS B apOUTPaKHBIA CYII,
BTOPOIl — apOUTpaXHOMY YTMPABISAIOUIEMY HE MO3JHEE YeM 4Yepe3 IMITh JHEU C
JIaThl TPOBENEHUS COOpaHUS KpPEAUTOPOB. TpeTwii HSK3eMIUILp MPOTOKOJIA
coOpaHusi KPEAWTOPOB XPaHUTCS Y JWIA, MPOBOAMBINETO coOpanme. Ha
OCHOBAHUM IIPE/ICTABJICHHOTO MPOTOKOJIA CyJl BBIHOCHT PEIICHHE O MPEKpaICHUH
OpOLEAYpbl PECTPYKTYPHU3aLMU B OTHOILLIEHUM JIOJDKHUKA, MO0 00 €€ OTMEHE C
OJTHOBPEMEHHBIM MpU3HAHHEM TOJKHUKA OaHKPOTOM. [Tomumo
BBIILICH3JI0KEHHOT0, 3aKOHOJATEeNbh TAaKXE JIaeT BO3MOXKHOCTh OOOIOJHOIO
peleHust crnopa Kak Uil (PU3WYECKUX, TaK W Ui IOPUAMYECKUX JIHIl, MyTeM
3aKJIFOUEHUSI MUPOBOTO COTJIALIICHHSI MKy CTOPOHAMH.

Jist  pusmyeckux Ml 3aKOHOJATENBHO 3aKperieHa BCEro JHIIb OfHa
nporeaypa A7 BOCCTAHOBICHHS M 3Ta MPOILEAypa — PECTPYKTYpH3aIUsl JOJTa.
[Ipu OaHkpoTCTBE (PUIMUYECKHX JHUI[ ydacThe (PUHAHCOBOTO YIPABJISIONIETO
SBIIIETCS. HEOTHEMJIEMOM dYacThio JaHHOro mponecca. Ha Hero Bo3zmararorcs
OOS3aHHOCTH 1O YINPaBICHUIO HaWOOJBIIEH 4YacThl0 HMMYIIECTBA TOJDKHUKA
[2, C. 12].

B o6s13aHHOCTH (PMHAHCOBOTO YMPABIISIONIETO BXOIUT: IPUHUMATH MEPHI 110
BBISIBJICHUIO HWMYIIECTBA TpaKIaHMHA M O00ECIEYCHHIO COXPAHHOCTH JTOTO
UMYIIIECTBA, MPOBOAUTH aHAIN3 (DMHAHCOBOTO COCTOSIHUSI TPAXKJAHWHA, BBISBISATH
NpU3HAKK TPETHAMEPEHHOTO H (PUKTHBHOTO OaHKPOTCTBA, BECTH PEECTP
TpeOOBaHUI KpPEIUTOPOB, YBEIOMIISITH KPEAUTOPOB O MPOBEIACHUHM COOpaHMii
KPEIUTOPOB, CO3bIBaTh © (WJIM) TPOBOJUTH COOpaHHUS KPEIUTOPOB IS
PaccMOTpEeHHsI BOIIPOCOB, OCYIIECTBISATH KOHTPOJIb 32 XOJIOM BBITIOJIHEHUS TIIaHA
PECTPYKTYpHU3allud  JOJTOB  TPaKJAHWHA, OCYIIECTBJIATH  KOHTPOJIb 32

CBOEBPEMEHHBIM UCIOJIHEHUEM I'PAXIAHUHOM TEKYIIMX TPEOOBAHUI KpPEIUTOPOB,



CBOCBPEMEHHBIM W B TIOJHOM OOBEME TEPEUMCICHUEM IEHEKHBIX CPEACTB Ha
norameHue  TpeOOBaHWUW  KPEAWTOPOB, HAMPABIATH  KPEOUTOpaM  OTYET
(MHAaHCOBOTO YMPAaBIAIONIETO HE peXe 4YeM OJMH pa3 B KBapTaj, €Cclid MHOE He
YCTaHOBJIEHO COOpaHUEM KPEIUTOPOB.

JIOJMKHUK, B CBOIO ouepesib, 00s3aH MO MepBOMYy TpeOOBaHMIO (PUHAHCOBOTO
YIOPABJISIIOIIETO MPEAOCTaBUTh BCE HEOOXOAMMBIE CBEACHUS U JOKYMEHTBI O CBOEM
MMYIIECTBE, a4 TAKXKE O BCEX CBOMX 0053aTeNbCTBAX M HHYIO HH(OpMAIUIO
HEOOXOAUMYIO ISl JieJia 0 OaHKPOTCTBE, OTKPHITOTO B OTHOLICHUU JOHKHUKA B
TEUCHUE MATHAANATH THEW C JaThl TMOJyYeHUs Takoro TpeOoBaHus. COKpBITHE
MMYILIECTBA M CBEICHUW O HEM, OTKAa3 WM YKIOHEHHWE OT IMEpPeNadyu BIIEKYT
OTBETCTBEHHOCTH 34 HEIIPABOMEPHBIE JICUCTBHUS.

Takxe, CTOUT OTMETHUTh, UTO B PAMKAaX NPOLIEAYPHI PECTPYKTYPHU3ALUHA PEYD
HE UeT 00 aJMUHUCTPATHUBHOM YIPABJICHUH HECMOTPS Ha TO, YTO OCHOBHBIC
pelieHus, Kacarwluecss UMYIIECTBA JOKHUKA MPUHUMAET BCE K€ (PUHAHCOBBIN
VIOPABISIIONIUI, 3TO CIETAaHO MPEXKAE BCEro s oOecleueHus KOHTpOJIS 3a
JESTEIBHOCTBIO TIOJDKHUKAU €r0 pacX0IaMHu.

Hexoropsie YYEHBIE MOJIAraroT, 4TO cxema YIIPaBJICHUA
HEIJIaTe)KECIOCOOHOCTRIO TpakaaH B Poccuiickoit ®eneparuu, Mpexae BCEro,
HaIlpaBJICHA HA yJOBJIETBOPEHUE UHTEPECOB KPEAUTHBIX OPraHU3AlMi U HUKAK HE
OKa3bIBAET PEAIbHYIO ITOMONIb AOJDKHUKY.[4, C.95].

B P® Bo3HuKaeT MOTpEeOHOCTh B XPAaHEHUU HMYIIECTBA JOJKHUKA [0
MOMEHTa ero peanm3anuu. B PocculickoM npaBe MMyHIECTBO, HCHOJIB3YEMOE
WHIWBUIYaJIbHBIM  OPEANPUHUMATENIEM JUIA LEJIe BEACHHST UM  CBOEH
MPEANPUHUMATENBCKON JIEATENBHOCTH, HEPa3pbIBHO CBSA3aHO C €ro JIMYHBIM
HMMYILIECTBOM, KOTOPOE UCIIOIB3YETCS UM JIJISI XO3UCTBEHHBIX HYXK]I.

CornacHo cratbe 23 ['paxkmanckoro kojekca PO k mpeanpuHUMAaTeIbCKOM
NeSATEeTLHOCTH TPaXKJIaH, OCYIIEeCTBIsIEMON 06€3 00pa3oBaHus IOPUIANYECKOTO JIUIIA,
COOTBETCTBEHHO MPUMEHSIOTCS MpaBuia naHHoro Kogekca, KOTOpbIE peryiaupyroT
JIEATEIIbHOCTh IOPUJIMYECKUX JIULL, SBJISIIOIINXCA KOMMEPUYECKUMHU OpraHU3alusIMH,

CCJIM HMHOC HC BBITCKACT M3 3aKOHA4, HWHLIX IIPABOBLBIX AKTOB WM CYIICCTBA



npaBooTHOIICHHS. [1].

B cootBercTBuM ke co cTaThell 24 Kogekca rpak/1aHiH OTBEYAET IO CBOUM
00s3aTeNIbCTBAM BCEM MPUHAUICKAIUM €My HUMYIIECTBOM, 3a HCKIIOYECHUEM
UMYIIECTBA, HA KOTOPOE B COOTBETCTBUU C 3aKOHOM HE MOXET OBITh OOpaIieHo
B3bICKaHue. llepedueHb Takoro MMYIECTBA YCTAaHOBJIEH MPOIECCYaTbHBIM
3aKOHOJIATEIBCTBOM CT. 446 ['pasknaHckoro npoieccyanbHoro kojekca P®, B Hero
BXOJSAT: KWJIOE TMOMEIICHHE (€ro 4acTu), €ClM JJIsl TpaKJaHWHA-IOJKHUKA U
YJICHOB €ro CEeMbHM, COBMECTHO MPOXKHUBAOIIUX B MNPUHALICKAIIEM €My
MOMEIICHUH, OHO SIBJSICTCS ©IUHCTBEHHBIM TMPUTOAHBIM IS ITOCTOSHHOTO
MPOKUBAHUSI TIOMEIICHUEM, 3a HUCKJIIOYEHUEM TMpeIMeTa HUIOTEKH, BMECTE C
3aHMMAeMbIMH UMH 3€MEJIbHBIMU yYacTKaMH; MPEeAMEThl OOBIYHON JOMallHen
00CTaHOBKM U 00MXO0/1a, BEIIU WHIUBUAYAJIBHOTO MOJIb30BaHUs (07exkaa, O0yBb U
JpYTUE), 32 HMCKIIOYEHUEM JIPArolleHHOCTEH U JAPYTUX MPEIMETOB POCKOIIIHU;
CpelICTBa TPAHCIOPTAa U JAPYroe HE0OXOAUMOE TpakIaHUHY-IOKHUKY B CBSI3H C
€r0 WHBAJIMTHOCTHIO UMYIIIECTBO; TIPHU3BI, TOCYIAPCTBEHHBIC HArPabl, TOYCTHHIE U
NaMATHBIE 3HAKW; TPAHCIOPTHBHIE CPEACTBA M HHBIE 3aKPEIUICHHBIE B TEpEeUHe
BUJIBl HMMYINECTBA, BAXHOTO JJIsI OOECHEYEHUS KUZHEACSITEIBHOCTH M €ro
npoecCHOHaNbHBIX  3aHATHH  (HO  HE A [PEeANPUHUMATEIHCKON
nesitensHocTh).[3, C.16].

N3  »Toro  cimemyer, UTO  WHAWBHUIAYAIBHBIH  MpEANPUHUMATENb
paccMaTpHUBAETCsl 3aKOHOJIaTEILCTBOM B MEPBYIO OYEpe/lb Kak (PU3UUYECKoe JUIIO,
U TOJbKO BTOPUYHO — MpEeANpPUHUMATENIEM, 3TO B CBOIO OYepelb, JTaET €My
OOJIBIIION TapaHT OE30MaCHOCTU OT YTPAThl UMYIIECTBA, KOTOPOE HEOOXOAUMO JJIsI
MOJIHOIIEHHOTO CYIIECTBOBAaHMS (PU3UUECKOTO JIUIIA.

Hecmotpst Ha 23710, ®epepayibHbiM 3akOoHOM «O HECOCTOATEIBHOCTU
(6ankpotctBe)» ot 26.10.2002 N 127-D3 [29] npenycMOTpEHO, YTO MMYIIECTBO
WHIUBUYAIbHBIX TPEANPUHUMATENICH — JOKHUKOB WM TPaXKIaH, KOTOPHIC
MPEKPaTHIIA JEATEIHPHOCTh B Ka4eCTBE WHIWBHIYyAIBHOTO MPEATPUHUMATEIS, HO
JIEHEXKHBbIE 00s13aTenbcTBa W (WM) OOS3aHHOCTH MO yIUIaTe 00s3aTeTbHBIX

maTexen KOTOPBIX BO3HUKIIN B peE3yabTaTC OCYHICCTBJICHUA MU



IPEANPUHUMATENBCKON AEATENBHOCTH, NpPEIHAa3HAYEHHOE MJI1 OCYILIECTBICHUS
TaKUMH FPAKJaHAMUIPEAPUHUMATEIBCKON IEATEIbHOCTH, OJIEKHUT MPOJIAXKE B
HOpSAJKE, YCTAaHOBJIEHHOM HacToAluM @DenepaibHbBIM 3aKOHOM B OTHOLIEHUH
IPOJAXKHU UMYILECTBA FOPUINYECKUX JIMII.

MexaHu3M MpaBOBOTO PETYIMPOBAHUS HECOCTOSTEIBHOCTH (OAHKPOTCTBA),
YacTbl0 KOTOPOTO SIBJSIIOTCS HOPMBI, PETYJIUPYIOUIME M PETrJaMEHTHPYIOIIHE
HECOCTOATENBHOCTh  (OaHKPOTCTBO)  MHAMBUAYAJIBHBIX  MPEANPHUHUMATENIEH,
(dopMupyeTcsi U pa3BUBAETCS B HAIIEM I'OCYIapCTBE Ha MPOTSHKEHUU HECKOJIBKUX
BekoB. MHcTuTyT OaHKpoTcTBa B Poccum cpeau Mpouux BBIIEISET TO, YTO OH
CaMblii  CTPEMHUTENBHO  pa3BUBAIOMIMICS W3 MHOTHX  3aKOHOTBOPYECKHX
Hanpasienuil. [5, C.87].

Hcropuio CTaHOBIEHUS M Pa3BUTHS HWHCTUTYTa HECOCTOATEIbHOCTH
(OaHKpPOTCTBA) YCIIOBHO MOKHO Pa3J€IUTh Ha HECKOJIBKO 3TaroB (IEpUOOB):
JIOPEBOJIOLMOHHBIN, COBETCKMI M COBPEMEHHBIM 3Tanbl. COBpEMEHHBIN 3Tal
pa3BUTHS HMHCTUTyTa OaHKPOTCTBA (HECOCTOSATEIBHOCTH) XapaKTepU3YyEeTCA
OTCYTCTBHEM CTaOUJIbHOCTH, KOTOpO€e HEraTUBHO BIIUSICT Ha
PaBONPUMEHUTENIbHYIO MPAKTHUKY.
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