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Benenne npeanpuHUMATENbCKOM — AEATENIBHOCTM W HWHOM  3aKOHHOM
SKOHOMUYECKON AEATEIBHOCTH SBJISECTCS OJHOW M3 BAXKHEHIIMX IpaB Tpak/aH,
yctaHoBleHHbIX B Konctutynuu[l]. OrpanndyeHue NaHHOTO MpaBa JIOIMYCKAETCs
TOJILKO (heZiepalibHBIMU 3aKOHAMU U TOJILKO B TOM Mepe, B KaKoi 3T0 HE00X0IUMO B
LEJISIX 3aIUThl OCHOB KOHCTUTYLIHOHHOTO CTPOSl, HDAaBCTBEHHOCTH, 3JI0POBbS, IIPaB
W 3aKOHHBIX HHTEPECOB JPYIHX JIMI, OOECIeUYeHUs: OOOpOHBI CTpaHbl U
0e3omnacHocTu rocyaapcTBa. Hampumep, otnenbHbiMU denepaibHBIMUA 3aKOHAMU
YCTAHABJIMBACTCSl  3ampeT  Ha  OCYIIECTBICHHWE  MPEINPUHUMATEIHCKOU
JEATeIbHOCTH ISl JENyTaTOB 3aKOHOJATENIbHBIX OPraHOB TOCYJIapCTBEHHOM
BJlaCTU [2] W MecCTHOro camoympasiieHuss [3], rocynapcTBeHHbIX [4] u
MYHULMNAIBHBIX CIOyKamuX [5], cyaed [6] W HEKOTOpBIX JPYyTrUX KaTeropui



rpaxxaaH. B Toxe BpeMs B OTHOILIEHHHM HECOBEPIICHHOJETHUX TIPakJaH TaKHX
MMIEPATUBHBIX HOPM 3aKOHOJATEIBCTBO HE COJAEPIKUT.

OnHMM M3 camblX IVIaBHBIX YCJIOBUH JJIi CAMOCTOSITEJIBHOTO 3aHATHUS
IpeaIpPUHUMATENbCKOM JESITEIbHOCTH SIBIISIETCS HaJIn4yue NOIHOU
deecnocodonocmu. B cooTBeTCTBHH CO CT. 21 [’ pak1aHCKOro KoJEKca IpakIaHCKas
MOJTHAsT JIEECIIOCOOHOCTh - CIHOCOOHOCTh TpaKIaHWMHA CBOUMH JICUCTBUAMU
npuoOpeTaTb M OCYNIECTBISATh TpakJaHCKHE IIpaBa, co3[aBarh i cels
rpakJIaHCKHE OOS3aHHOCTHM W UCHONHATH uX [7]. OHa Bo3HHMKaeT ¢ 18 jer mo
oO1eMy MpaBuy.

Ecin numo wu3bsABIsSeT jKeJaHWE 3aHUMArbCs MPENNPUHUMATEIBCTBOM J0

CBOETO COBEPIIECHHOJETHS, TO OHO JOJDKHO JINOO BCTYMHUTH B Opak, J1MO0 MpONTH
CJIOKHBIN ITPOLIECC SMAHCHITALINH.

1. Berynnenue B Opak.

B Poccun 1o 3akoHy MOXHO O(UIIMAIBHO BCTYNUTH B Opak ¢ 18 net. Ho npu
OTIPENIETICHHBIX OOCTOSTENbCTBAX, YBAXKUTEIbHBIX NPUYMHAX OpPraH MECTHOIO
CaMOYIIPaBJICHHUS] MOXKET BBIIATh COOTBETCTBYIOIIEE Pa3pEIICHHE HA BCTYILJICHUE B
Opak 10 coBepiieHHoNeTHs. CeMelHbIN KOEKC B 1. 2, CT. 13 miacurt, 4To nepevyeHb
TaKUX YBAXKUTEIbHBIX MPUUYUH U OMPENEICHHBIX OOCTOSTEIBCTB MOXKET OBITh
3aKpervieH B 3aKkoHaX cyObeKkToB P®D, TO €CTh B 3aKOHAX Pa3IMYHBIX PETHOHOB [§].
Hanpumep, 3axon Pocmosckoti oonacmu Nel8-3c om 12.05.98 2. conepKuT Takue
«ocobbie oOcroaTenscTBa» [9]. DTO OEepeMEeHHOCTb, pOXIeHHUE peOeHKa,
HEIMOCPEICTBEHHAs] yrpo3a XKU3HU OJHOW W3 CTOPOH M Ap. XOYeTcss OOpaTUTh
BHHMAHME, YTO JAHHBII NIEPEUEHDb HE SBISAETCA UCUEPIBIBAIOLIUM, CIEN0BATEIBHO,
OpraH MECTHOTO CaMOYIPaBJICHHUS MOXET BbIIATh pa3pelIeHUE Ha BCTYIUICHHE B
Opak 70 COBEpPUICHHOJETUS U MO JpPyruM MpUYMHAM, €CJIH COYTET UX
JNEUCTBUTEIBHO YBAKUTEIbHBIMU.

Takoro Buaa pa3peueHus MOryT BbIJABAThCS JUILAM, KOTOpbIe JOCTUIM 14
JIET ¢ coznacusi POAUTEINIEN, YCBIHOBUTEIIEH WU TTOIIEYUTEIIEH.

TakuMm 00pa3zom, BCTYNIUTh B OpaKk MOXKHO:

* C COBEPIICHHOJIETHS;

* ¢ 16 no 18 ner npu HanuuuM corvacusi pOAUTENEH, YCBIHOBUTEIEH WU

MOIICYUTEIICH;



* ¢ 14 o 16 net npu HaNMMUMK pa3pelieHus Ha BCTYIUICHUS B OpaK OT OpraHa
MECTHOTIO CaMOYTIPABJIEHHS U POJUTENEHN, YCBIHOBUTEJIEH WUJIU MTONIEYNUTENEH.

Ecnu kakum-To 13 3THX CIIOCOOOB Ipa)kIaHUH BCTYNUI B Opak 110 18 neT, To
OH CTAHOBUTCS TOJIHOCTBIO  JIEECIIOCOOHBIM  TpakJaHMHOM Poccuiickoit
denepanuu, cieaoBaTeIbHO, MOSBISETCS BO3MOXHOCTh «O(QOPMISATH OUM3HEC» Ha
HECOBEPIICHHOJETHETO. ECu BAPYT TpakIaHuH 10 18 JIeT, MOIyYUBIINK MTOTHYIO
JIEECIIOCOOHOCTh C TOMOIIBIO BCTYIUICHUS B OpadHble OTHOIICHUS, H3BSBUT
KEJIaHWe TMPEeKpaTUTh Opak, TO JHUI0 MO-TPEKHEMY OCTAHETCS MOJHOCTHIO
CaMOCTOSATEILHBIM U JIE€CTIOCOOHBIM YETIOBEKOM.

2. DmaHcHunanus.

DOMaHCUIalKs — 3TO ONPEACIICHHAs POLEAYypa, KOTAa HECOBEPIICHHOIETHEE
auio oT 16 et mpuoOpeTaeT cTaryc MOJHOCThIO JieecriocooHoro auna. [IpoBectu
TaKylo MPOIEAYPY MOKHO TIPU CIEAYIOMUX OOCTOSITEIbCTBAX:

* Eciu HecoBepuieHHONETHUN paboTaeT oQUIMATBLHO 1O TPYAOBOMY
JIOTOBOPY (KOHTPAKTY);

* 3aHuMaeTcs NPEANPUHUMATENBCKOM  AEATEIBbHOCTBIO C  CONJIACHS
POAUTENEH, YCHIHOBUTENEH WIIA MOTIEUUTENEH.

N3 sToro MoxxHO cnenarh 1Ba BbIBoAa. IlepBbiil — 0o cosepuerHnonemus
JUYO  MOJCem  3AHUMAMbCS  NPeONnpUHUMAMENbCKOU  NIEATEIbHOCTBIO U 0€3
AMaHCUMAIUU, HO ¢ comiacus poautenei. [Ipuuém 31O cornacue HY>KHO Oyner
MOATBEPXKIATh KaXKIbIA pa3, KOrla HECOBEPIICHHOJECTHUM MpeaIpUuHUMATEIb
3aX0UYeT COBEPIINUTHh KaKyr-HUOYIb cAenky. Bropoe — eciau moapoctok (ot 16 10
18 ner) 3axo4er «O0OOWTH» ATO COINIACHE, TO TOSBHUTCS BO3MOXKHOCTH MPOWTH
MpoIeCC HMaHcUMaluu. PelieHue O NpU3HAHUU JIMI[A SMAHCUIIMPOBAHHBIM
MPUHUMAET OPTaH ONEKHU W MOINEYUTEIbCTBA, €CIU POAUTENN comlacHbl. Ecnu oHn
MPOTUB — B CyAEOHOM MOPSJKE HEMOCPEACTBEHHO CynbEéil. I B opraH omneku u
MOMEYUTENHCTBA, U B CY[ MOAAETCA OMHO U TOXKE 3asBIICHHE «O MPU3HAHUU
HECOBEPIIICHHOJIETHETO JINIIA MOJTHOCTHIO I€ECITOCOOHBIM.

[Ipu pemiennn Bompoca O MPU3HAHUU HECOBEPUIEHHOJETHErO MOJHOCTHIO
JIEECIIOCOOHBIM OPTaH OINEKH U MOMEYUTENhCTBA JIOJDKEH YOCUTHCS, COTJIACHBI JIH
o0a poauTens HA JAHHYIO MPOIEAYPY, MPUYEM HE3aBUCUMO OT (DAKTHUECKOTO UX
MPOKUBAaHUSI COBMECTHO C HECOBEpILICHHOJETHUM. Hampumep, ecid OJIWH U3
poauTeseil He MPOKUBAET C HECOBEPIIEHHOJIETHUM (HAXOIUTCSI B IPYTroM TOPOJIE,
JIPYroi CTpaHe WM MECTO €ro KUTEIbCTBA BOOOIIE HEU3BECTHO) U B CBSI3U C ATUM



corjacle €ro He MOXKET OBITh IMOJY4YEHO, OPTaH ONEKH U TONEYUTEIIbCTBA HE
JOJKEH PU3HATH HECOBEPIIEHHOIETHETO MOJHOCTBIO JE€ECIIOCOOHBIM.

[Tocie mpouenypsl 53MaHCUIIALMKM HECOBEPIIEHHOJIETHUM C€aM HECET
OTBETCTBEHHOCTh 3a CBOU JACUCTBUSI B MOJHOM oOBEMe. [laxke eciu OH He
CIIPAaBUTCS C WCIOJHCHUEM CBOMX O053aTeIhCTB (HE HUCIOIHUT 00S3aTeNhCTBA
neped KpeauTopoM, HE YIUIaTUT COOTBETCTBYIOIIME HAJIOTH), TO OTBEYarh OyJeT
TOJIBKO OH CaM CBOMM HUMYIIIECTBOM.

B cBa3u ¢ sTUM HeEnIb3s HE cornacuTthbea ¢ MHeHueM B.B. Tuxonosna,
coracHo  KotopoMmy  3ddeKTUBHAs  MpeANpUHUMATENbCKAs  JESTEIbHOCTh
HECOBEPIICHHOJETHUX  MOPOXKIAET COMHEHHE, HAaCKOJIbKO  MOTyT  OBITh
chopMupoBaHbl MpodeccuoHanbHble CIOCOOHOCTH M HPABCTBEHHBIE KauyecTBa y
HECOBEPIIICHHOJIETHETO0 CyOBhEKTa IMpaBa, 4YTOOBI TOCYJApPCTBO IO3BOJUJIO €MY
HECTM OTBETCTBEHHOCTh, BO3MOXHO M  OINOCPEIOBAHO, 3a COIUAJIbHO-
AKOHOMHYECKOE COCTOSHHE 001IecTBa B 11esioM [10].

AKTyallbHbIM ~ SIBJISIETCS BONPOC O TOM, MOXHO JIM paccMaTpuBaTh
pa3pellleHUEe 3aKOHHBIX TMPEACTABUTENIEd HA BEACHUE HUX MOJONECYHBIMU
MpEANPUHUMATEIBCKON AEATEIbHOCTH KaK COINIACHE HAa COBEPILICHHE HMHU BCEX
CHEJIOK, CBA3aHHBIX C TAaKOM AEATEIbHOCTBIO, WU KE 3aKOHHBIE MPEICTABUTEIN
JIOJKHBI JJaBaTh COIJIacHe Ha COBEPIICHUE KaXKIO0U CIICTKHU B OTJIECILHOCTH.

Ongnu HayuyHble JEATENd CYUTAIOT, 4YTO TMONEYUTENIM JOKHBI /1aBaTh
COoIlacM€ Ha COBEPILICHHE KaXJAOW CIEIKM HECOBEPIICHHOJNETHETo, a Apyrue
CUMTAIOT, YTO COMIaCH€ HY)KHO Ha COBEPIICHHUE TOJBKO TEX CHAEIOK, UCIOJIHECHUS
KOTOPBIX ~MOTYT [IOBJI€Yb 3HAUUTEJIbHbICE HMYIIECTBEHHbIE TMOTEpU IS
WHJIMBUIyaJbHOTO peanpuHumares. [11]

Cuunraem, 4TO B JAHHOM CITy4ae MPAaBUJIbHOW MO3ULIUEN BBICTYMAET MO3UIIUS
C.C. Ka3zuxanoBoit 1 M.I. ['anaxTruHa, cormacHoO KOTOpOW MPEANPUHUMATEIBCKYIO
JIEATEIIBHOCTh JOJKHBI OCYIIECTBIISITH TOJBKO HECOBEPIICHHOJIETHUE TOJHOCTHIO
neecriocoOHble Tpaxkaane [12]. OTo pemuno Obl OONBIIOE KOJIUYECTBO MPOOIIEM,
BO3HUKAIOIIUX B 3TOU cepe, B TOM YUCIIC U BhIIIICyKa3aHHBIE.

Takxe, CEpbE3HBIM npoOeom 3aKOHOJATEIbCTBA SABJISIETCS
HEOMNpPEAECICHHOCTh B BOMNPOCE O TOM, COXPAHSAETCS JU CTAaTyC IOJHOCTBIO
JIEECIIOCOOHOTO JIMIIA Y SMAHCHUITUPOBAHHOTO HECOBEPIICHHOJETHETO B CIydyae
pacToOp:KeHUsT UM TPYAOBOTO JOTOBOpa OO JOCTHMXKEHHsS Bo3pacta 18 ier,
MOCKOJIBKY B 3TOM clly4ae OTMaJar0T OCHOBaHMS 3MaHcumanuu. [lo ananoruu c
MPAaBOBBIMM TIOCJIEACTBUSIMU PACTOPKEHUS Opaka HECOBEPIICHHOJICTHUM Ha
JIAHHBIN BOIIPOC CJIEAYET JaTh MOJOXKHUTEIbHBIN OTBET.

Takum oOpa3oM, Mo oOuieMy MNpaBUIy HECOBEPIICHHOJIETHUE JHIO HE
MOXXET 3aHUMAThCSl MPEINPUHUMATEIbCKON NIEATEIbHOCThIO, HO BE3[E€ €CTh CBOU



WCKITIOUEHUS, TaKWe KaK BCTYIUICHHE B OpaK, SMaHCHUIIANAS WU pas3pericHue
pOaUTENEN, YCBIHOBUTENIEHU WU TTOTIEYUTEIICH.

AHanus MHCTUTYTa IpeANPUHUMATETBCKON NEeATENBHOCTU
HECOBEPIICHHOJETHUX IO3BOJIMJI  CHEJIaTh BBIBOJ, YTO 3aKOHOJATEIbCTBO,
MpeAyCMaTPUBAIOIIECE 3aHATHE MPEANPUHUMATEIILCTBOM JHIlaMu 10 18 Jer,
oOajaeT HEKOTOPHIMU TMPaBOBBIMU Tpobenamu. I[lpemmaraercst 3agymaTrhecs o
HEKOTOPHIX HW3MCHCHHSIX B TMpaBe, KacaoIMUXCs JaHHOW cdepbl, Hampumep,
pa3pelInTh 3aHUMATHCSA NPEANPUHUMATEIHLCTBOM TOJIBKO HECOBEPIICHHOJIETHUM
MOJIHOCTBIO JIEECIOCOOHBIM JIMIIaM, TO €CTh TE€M, KTO BCTyHNWJI B OpadHble
OTHOLLICHHS WJIM MPOILIEN Yepe3 MPOUEAYypY AMAHCHUMNAUUU B LEISAX YKPEIUICHHS
TaKuXx MIPUHILINTIOB MpEANPUHUMATENBCKOM NESATEIbHOCTH, KaK
CaMOCTOSITENIbHOCTh, PUCKOBAHHOCTh W  CUCTEMAaTWUYHOCTh. (CuuTaem, 4YTO
OCYIIECTBICHUE  MPEANPUHUMATEIIBCKOM  JIESITEIbHOCTH  JI0 16  ner
ManodhPexkTuBHO, MO0 TpakJAaHUH €lle HE MPUOOPEN TE€ KauecTBa, HABBIKU U
3HaHUs, HEOOXOUMBbIE /ISl HACTOSIIIETO PEeANPUHUMATES.
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